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DETAILED ACTION 
Summary 

Receipt of Applicant's Amended Claims and Response filed on 8/14/08 is 
acknowledged. Claims 1 , 12-13 and 1 5-1 7 are pending. Claims 1 , 12-13 and 1 5-1 7 are 
rejected. 

MAINTAINED REJECTIONS 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 and 12-17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over US 6,432,453 B1 ('453) in view of US 7,090,886 ('886) or US 7,141 ,265 ('265). 

The instant claims are drawn to a fat composition of high purity diglyceride 
comprising: 85% to 99.9 % by weight of a diglyceride containing 0.1 to 80 % by weight 
of a conjugated linoleic acid; wherein the conjugated linoleic acid is cis-9, trans-1 1 
octadecadienoic acid or trans-1 0, cis- 12 octadecadienoic acid. 

• '453 teach food supplement compositions comprising glycerol esters of 

conjugated linoleic acid, wherein the glycerol esters are selected from the group 
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consisting of monoglyceride, diglyceride, triglyceride and mixtures thereof ('453 
abstract, claims 1-3). '453 also teach various methods of preparing the 
diglycerides of conjugated linoleic acid such as transesterification, or via acid by 
reacting CLA and glycerol from a mixture of cis-9, trans-11 CLA and trans-10, 
cis12 CLA ('453, col. 5, lines 25-41) (according to the limitation of instant claim 
1)- 

• '453 teaches that the CLA glycerol ester is provided in the dietary supplements 
from about 32% to about 91% by weight of the conjugated linoleic acid (claim 1) 
and that the glycerol ester is selected from the group consisting of 
monoglyceride, diglyceride triglyceride and mixtures thereof (claim 2) (according 
to the limitation of instant claim 1). 

• '453 does not teach specific percentage of the glyceride components, but does 
teach mixtures thereof of DG, MG, TG. 

• '886 teaches a fat composition comprising 60-1 00% of a diglyceride (DG) 
(abstract) (according to the limitation of instant claim 1). Table 1 teaches 
examples where the DG is present in an amount greater than 85%, triglyceride 
(TG) is 13.4-16.4 and monoglyceride (MG) is 1.1-3.4 (according to the limitation 
of instant claims 12-13). '886 teaches that the MG is incorporated in an amount 
of 0.1-1 .5%, most preferred (col. 3, lines 55-60) and the TG is incorporated in an 
amount of 6-24.9%, most preferred (col. 3, line 67-col. 4, line 3). 

• Table 5 teaches another example of DG greater than 85% and that the 
conjugated amount is 16.4% (according to the limitation of instant claims 15-17). 
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• '265 teaches a fat powder comprising components A, B, and C; A 1 5-79.9% of a 
glyceride mixture containing 5-84.9% of triglyceride, 0.1-5% of monoglyceride 
and 15-94.9% of diglycerides (abstract) (according to the limitation of instant 
claims 1 2-1 3 and 1 5-1 7). '265 teaches that diglycerides include 1 ,2-diglyceride 
and 1,3-diglyceride (col. 2, line 55). 
It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine '453 in view of '886 or '265. '453 generically teaches a 
composition of mono-, di- and tri-glycerides including CLA in the percentage instant 
claimed, while '886 or '265 teaches the amount of each glyceride to include in such a 
composition. One of ordinary skill in the art would have been motivated to combine 
since all teach fat compositions comprising a mixture of glycerides including 
diglycerides for food and food supplementation with '886 or '265 teaching the 
percentage of diglycerides and '453 teaches the cis-9, trans-1 1 CLA and trans-10, cis12 
CLA mixture contains diglycerides. One of ordinary skill in the art would have a 
reasonable expectation of success in formulating the composition of '453 in view of '886 
or '265, since both teach the same components in a fat composition for food 
supplementation. The product of '453 containing CLA diglycerides could easily be 
made by the skilled artisan in the amounts instant claimed using a known techniques 
and preferred ranges taught by '886 or '265. 

Claims 1 and 12-17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over US 2002/0147356 A1 ('356) in view of US 7,090,886 ('886) or US 7,141 ,265 ('265). 
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The instant claims are drawn to a fat composition of high purity diglyceride 
comprising: 85% to 99.9 % by weight of adiglyceride containing 0.1 to 80 % by weight of 
a conjugated linoleic acid; wherein the conjugated linoleic acid is cis-9, trans-1 1 
octadecadienoic acid ortrans-10, cis- 12 octadecadienoic acid. 

• '356 teaches food supplement compositions comprising glycerol esters of 
conjugated linoleic acid, wherein the glycerides are comprised of a blend of 
monoglyceride, diglyceride, and/or triglyceride and mixtures thereof ('356 
abstract, claims 1 , 3, 5). '356 also teaches various methods of preparing the 
diglyceride conjugated linoleic acid such as dehydrating castor oil, or isomerizing 
vegetable oil and that the isomers of cis-9, trans-1 1 CLA and trans-1 0, cis1 2 CLA 
are preferred ([0032, 0036], claims 11-16) (according to the limitation of instant 
claim 1). 

• '356 does not teach specific percentage of the glyceride components, but does 
teach mixtures thereof of DG, MG, TG. 

• '886 teaches a fat composition comprising 60-1 00% of a diglyceride (DG) 
(abstract) (according to the limitation of instant claim 1). Table 1 teaches 
examples where the DG is present in an amount greater than 85%, triglyceride 
(TG) is 13.4-16.4 and monoglyceride (MG) is 1.1-3.4 (according to the limitation 
of instant claims 12-13). '886 teaches that the MG is incorporated in an amount 
of 0.1-1 .5%, most preferred (col. 3, lines 55-60) and the TG is incorporated in an 
amount of 6-24.9%, most preferred (col. 3, line 67-col. 4, line 3). 
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• Table 5 teaches another example of DG greater than 85% and that the 
conjugated amount is 16.4% (according to the limitation of instant claims 15-17). 

• '265 teaches a fat powder comprising components A, B, and C; A 1 5-79.9% of a 
glyceride mixture containing 5-84.9% of triglyceride, 0.1-5% of monoglyceride 
and 15-94.9% of diglycerides (abstract) (according to the limitation of instant 
claims 1 2-1 3 and 1 5-1 7). '265 teaches that diglycerides include 1 ,2-diglyceride 
and 1,3-diglyceride (col. 2, line 55). 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine '356 in view of '886 or '265. '356 generically teaches a 
composition of mono-, di- and tri-glycerides including CLA in the percentage instant 
claimed, while '886 or '265 teach the specific amounts of each glyceride that are 
capable of being included in such a composition. One of ordinary skill in the art would 
have been motivated to combine since both teach a fat composition comprising a 
mixture of glycerides including diglycerides for food and food supplementation with '886 
or '265 teaching the percentage of diglycerides and '356 teaches the cis-9, trans-1 1 
CLA and trans-1 0, cis12 CLA mixture contains diglycerides. One of ordinary skill in the 
art would have a reasonable expectation of success in formulating the composition of 
'356 in view of '886 or '265, since both teach the same components in a fat composition 
for food supplementation. The product of '356 containing CLA diglycerides could easily 
be made by the skilled artisan in the amounts instant claimed using a known techniques 
and preferred ranges taught by '886 or '265. 
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Response to Arguments 

Applicant's arguments with respect to claims 1,12-13 and 15-17 have been 
considered but are not persuasive. Applicant argues that '886 and '256 are directed to 
unconjugated linoleic acid compositions of diglyceride and that they cannot be 
combined with art '453 or '356 that teaches CLA compositions of diglycerides. The 
Examiner respectfully disagrees as all the art is directed to fatty compositions containing 
mixures of mono, di and triglycerides and therefore is analogous. '886 and '256 are 
simply relied upon to show that compositions of high diglyceride content are known and 
made by the skilled artisan and that the generic teaching of '453 or '356 of cis-9, trans- 
1 1 CLA and trans-10, cis12 CLA mixture containing diglycerides is also known by the 
skilled artisan, the same technique for obtaining the high purity diglyceride formulation 
of '886 or '256 in the compositions advanced by '453 or '356 would therefor not be 
beyond the purview of the skilled artisan. Applicant argues that Examples in '453 or 
'356 are drawn to high triglyceride or monoglyceride content and therefor are a teaching 
away from the instant claimed high diglyceride content. The Examiner respectfully 
points out that '453 and '356 generically claim the same composition as instant claimed. 
A patenting of the instant claims would read on the claims of '453 and '356, which all 
teach a fat composition comprising a mixture of mono, di and triglycerides of conjugated 
linoleic acid. Thus the claims are generically directed to the same fat composition 
invention of '453 or '356 and in combination with '886 and '256 the skilled artisan would 
know how to obtain a high diglyceride percent composition. The art relied upon teaches 
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that the ranges as instant claimed are not novel or unobvious but in fact that the 
diglyceride ranges are known and used in other fat compositions. 

Conclusions 

Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant 
is reminded of the extension of time policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bethany Barham whose telephone number is (571)272- 
6175. The examiner can normally be reached on M-F, 8:30 am to 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Woodward can be reached on 571-272-8373. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Bethany Barham /Michael P Woodward/ 

Art Unit 1615 Supervisory Patent Examiner, Art Unit 1615 

16 November 2008 



